











INDEX. 


ABATEMENT. 


When a judgment is obtained at common law against 
a defendant in a suit for slander, from which the 
appeal is taken, and pending the appeal the defendant 
dies, the suit, the judgment, and all its incidents, die 
with him. Faith vs. Carpenter ......cccccccesssevecsceees 


ACCOUNT. 


See Administrators and Executors, 1. 
“ Equity, 8. 


ACTION. 


See Abatement, 1. 
“ Alien Enemies, 1. 


ADMINISTRATORS AND EXECUTORS. 


1. B. died intestate, and his widow administered on his 
estate. In the course of administration, she sold the 
personalty belonging to the estate, became herself the 
purchaser, and charged herself in her returns with 
the proceeds of the sale. Afterwards she intermarried 
with M., who obtained administration de bonis non of 
said estate, sold a portion of the same personalty, and 
charged himself with the proceeds of the sale: Held, 
that the heirs-at-law are not entitled to recover the 
proceeds of both sales of personalty, which had been 
twice sold. Miller vs. Binion, et al.....cscecececeserevere 


2. A sale of land by an administrator to his co-ad- 
ministrator is not void, but voidable. An acquiescence 
of twenty-four years by the heir-at-law will create a 
presumption of ratification. Newton vs. Beckom...... 


3. A receipt in full of the distributive shares of the 
estate, including the proceeds of the land sold by the 
administrator to his co-administrator, immediately 
and specifically returned to the Ordinary, and the 
deed recorded in the proper county within the twelve 
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months, will estop the heirs-at-law from setting up 
title adverse to the administrator’s sale, especially 
when the heirs were of full age at the time of the 
sale, and the administrators have been discharged 
from the trust under citation duly issued and published 
for this purpose. Ibid. 


See Lunatics, 8. 


I, 


bo 


ADVERSE POSSESSION. 


Getting rails, boards, shingles, basket wood, and tim- 
ber for building houses, from a woodland or unen- 
closed lot, are not such acts of ownership as will con- 


stitute adverse possession. Carroll et al., vs. Gillion.. 539 


. Extending an enclosure on adjoining land over the 


line of another lot some ten or fifteen feet, and taking 
within such enclosure a strip of land of that width, 
and running half across the lot under a claim of title, 
is not that open, notorious and important adverse 
possession, as would ripen into a title? Ibid. 


See Color of Title, 1. Statute of Limitations, 1. 


i. 


i) 


ALIEN ENEMIES. 


Pending an action in favor of citizens of New York, 
against citizens of Georgia, the war between the 
United States and the Confederate States came on, 
and the defendants interposed the plea, that the plain- 
tiffs were alien enemies, and that the action should, 
therefore, be dismissed. The facts of the plea being 
admitted, the Court dismissed the action: Held, that 
the Court did right. Howes, Hyatt & Company vs. 
CEE CRs grein cecenvrennrnrevoltixes car maniinettaa 


. The political status of the State of Tennessee, is not 


such as to render her citizens alien enemies to the 
people of Georgia, and her citizens are, and always 
have been, entitled to all the privileges of our own 
citizens; and among these is the right to sue in our 
Courts of justice. Hdmonson vs. President and Di- 
rectors of the Union Bank of Tennessee........00+seeseee 


ALIMONY. 


Where alimony has been granted to the wife, and fees 


ordered to be paid her counsel, pending a libel] for 
divorce, and the libel if subsequently dismissed with- 
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out trial, the order for alimony will be rescinded, but 
not that for the fees of counsel. Weaver vs. Weaver.. 


ANCIENT DOCUMENTS. See Evidence. 
ARBITRATION AND AWARD. 


Where an award, made by arbitrators under the Arbitra- 


tion Act of 5th March, 1856, exceeds the authority 
given by the submission, so much of such award as 
relates to subject matters not submitted will be re- 
iected as surplusage, while the balance of the award 
will be allowed to stand as the judgment of the Court, 
final and conclusive, between the parties, as to the 
matter covered by the submission. Powell vs. Ed- 


MONSON. ececccce covccsvecccccce sesesessesesssvssessessscsersevece 


ARREST OF JUDGMENT. 


See Criminal Law, 3. 


ASSIGNEE. See Guardian and Ward, 1, 2. 
ATTORNEYS-AT-LAW. 


1, An attorney-at-law, without special authority, is not 


competent to release a witness for his client. Me- 
Cundyy 06. Fereepinssintieccisididecddsvderdvowesssisneielhe sakes 


2, If an attorney-at-law, controlling several ji. fas. in 


favor of different creditors against the same debtor, 
be instructed by the plaintiff in the senior judgment, 
to indulge the defendant for a specified time, and 
meanwhile cause the junior fi. fas. to be levied on the 
debtor’s property, and money thereby made, he com- 
mits no breach of duty towards his client, in the 
senior fi. fa., by applying the money so raised to the 
satisfaction of the junior fi. fas. Crawford vs. Gaul- 
Oxo ties oxnsa trermseaevubbldbhiahs deishttnienssmniemanié 


3. In an action against an attorney for negligence or 


unskilfulness in the conduct of business, the Statute 
of Limitations commences to run from the time the 
negligent or unskilful act was committed, and plain- 
tiff’s ignorance of such act cannot affect the bar of the 
statute. Ibid. 


4, The attorney whose name is subscribed as such to 


the pleadings, if not surreptitiously appended, is to 
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be regarded as leading counsel. Dalton City Co. vs. 
Dalton Manufacturing Co,....0.0ceccreccscsssscecsocccere 


5. An attorney of a non-resident client is liable for 
costs where it cannot be collected out of the de- 
fendant. In other words, the second section of the 
Act of 1812, Cobb, 506, is in force in this State. 
Officers of Court vs. Hines & Hobbs......0 sessscseeceeees 


See Alimony, 1; Continuance, 4, 5; Interrogatories, 2; 
New Trial, 6; Practice in Superior Court, 4; Re- 
lease, 2. 


AUTRE FOIS ACQUIT. 
See Criminal Law, 11. 


BAIL. 


1. If the condition of a bail bond is more onerous 
than to compel the appearance of the principal de- 
fendant, it is illegal and void. Loyd, Perryman & 
Be ie. Bip T er Wal yee cnivsnvctscnnseseacienvéessietehtecs 


. If in a bail bond, a legal condition, beneficial to 
the security, be omitted, the bond is void as to him. 
Alexander vs. Edwin Bates & Co......seccccccccsccccesees 


3. The signature of the Clerk of any Court, whence bail 
process pendente lite may issue, is necessary to the 
validity of such process, and if not appended before 
the process was issued, an order to discharge the bail 
for that cause should, on motion, be allowed. Brown & 
Carmichael vs.. Way & Taylor .....+ ..cecvssersesvccesosees 


bo 


4, The granting or refusing of bail is a matter within 
the sound discretion of the Court below, and this 
Court will not control that discretion unless it has 
been flagrantly abused. Lester vs. The State..........4. 


BAIL BOND. 


1. If the condition of a bail bond is more onerous than 
to compel the appearance of the principal defendant, 
it is illegal and void. Loyd, Perryman & Mills vs. 
I Tikka Co anda aneshmanded 


. If, in a bail bond, a legal condition, beneficial to the 
security, be omitted, the bond is void as to him. 
Alexander vs. Edwin Bates & Co.....ccccessecscecescsees 


bo 
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INDEX. 629 
BASTARDY AND BASTARDS. 


Forbearance by the mother to prosecute the putative 
father of bastard children under the bastardy laws of 
this State, constitutes a sufficient consideration to 
support a promise by such father, to pay money or 
settle property for the benefit of such offspring. 
Jackson vs. Finney & Ratley......0..cecccrccoverccocecesi 512 


BILL OF EXCEPTIONS. 


1, Evidence adduced on the trial of a case in the 
Superior Court, whether oral or written, must appear 
in the bill of exceptions, certified by the presiding 
Judge, and cannot be supplied by the transcript of 
the record; and herein of their distinct and appro- 
priate uses. Callaway vs. Hopkins......sccasecscervesees 497 


2. Error being assigned upon a refusal of the Court 
below to grant injunction in an equity case pending, 
if it appear that certain affidavits and letters, which 
were before that Court, as evidence, have not been 
set forth in the bill of exceptions, nor attached to 
it as exhibits, but have been copied, by the Clerk, 
into the transcript, these will be rejected by this 
Court as irregularly brought up. But if it appear 
from the bill and answer that the promovant was en- 
titled to the injunction asked, the case will not be 
dismissed for this irregularity. Marshall & Co. vs. 
FOGG 6's ciivedsi eebeke tabbensteecdeldpcetesshoetboaabeeioees 500 


See Claim and Claim Laws, 2; Practice in Supreme 
Court, 2, 3. 


CASES CITED. 


1, The cases of Curan vs. Colbert, 3 Ga., 239, and Brown 
vs. Riggins’ Ex’ors, Ibid, 405, distinguished from 
this case. Cranford vs. Gaulden. .....+ss.ccereseeeceeeee 173 


2. This case distinguished from the case of Cohron vs. 
The State, 20 Ga. R., 752. Burroughs vs. The State 403 


See Deeds, 1. 
CHARGE OF THE COURT. 


1, The refusal to charge what is not law, is no ground 
for a new trial. McOurdy vs. Terry....ccccccecccseceees 50 
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2. The charge of the Court in this case was not erroneous, 
Stansell, Ex’r, etc., vs. Kenan et dl.....0.00 cescsssscosees 56 


3. Where, in charging the jury, the Court correctly 
states the law governing the case, but exception is 
taken to an illustration used by the Court explanatory 
of a legal principle, this Court will not narrowly 
scrutinize the illustration if satisfied that, whether 
right or wrong, it was not calculated to mislead, and 
did not in fact mislead the jury. Wilson vs. The State. 207 


See Criminal Law, 2, 8, 9, 10. 
“New Trial, 10. 
“ Principal and Surety, 6. 
“ Verdict, 5. 


CITY ORDINANCES. 


There is no ordinance of the city of Atlanta making it 
an offence to sell meat in the market house out of 
market hours. City Council of Atlanta vs. White & 
eee ibesnaiccss cia steeee cigoun peberiensinccabtaaten 229 





CLAIM AND CLAIM LAWS. 


1. Where there has been no verdict for damages against ( 
a claimant, he may withdraw his claim, although the 
case be on the appeal. eneker and Glover vs. Mc- 
FTE hc gste thug hint bcavcl tla habe cadatedageipeinonees 94 


2. A claimant who, pending the trial of his case, and 
before verdict, voluntarily withdraws his claim from 
the Court, cannot afterwards except to any decision of 
the Court made prior to such withdrawal. There 
remains no case in which an appeal can be taken to 
this Court. Macrea vs. Nolan......... iedaieialaia isla 205 


COBB, THOMAS R. R. 


Lribate to The WhetaoFy OF........ccscccccccceiscecesccvcccesese 389 





COLOR OF TITLE. 
A color of title to aid possession is anything in writing 


connected with the title which serves to define the ex- 
tent of the claim. Field vs, Boynton,........ssceseeeeees 239 


COMPROMISE. See Equity, 5. 
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CONSCRIPTION. 


See Constitutional Law, 2. 
“ Military Service, 1, 2, 3, 4, 5, 6, 7, 8. 


CONSIDERATION, 
See Bastardy and Bastards, 1. 


CONSTITUTIONAL LAW. 


1. The proviso attached to the 2d section of the Act of 
Feb. 17, 1854, entitled “An Act to secure a preference 
to persons in possession, in application for grants 
under the laws pertaining to head-rights,” is void, 
because repugnant to the body of the Act. Jackson 
Ge. Mag. 015s cnsnsvasvivesses ocarecssesesinesansadsneiuuetutees 


bo 


America, approved 16th April, 1862, entitled “ An 
Act to further provide for the public defense,” and 
the Act of the same Congress, approved 27th Septem- 
ber, 1862, entitled “An Act to amend an Act, en- 
titled An Act to further provide for the public de- 
fense,” are constitutional. Jeffers vs. Fair..........+005 


See Impressment, 3, 4, 5, 6, 7, 8, 9, 10. 
CONSTRUCTION. See Statutes, 1. 
CONTEMPT. See Equity, 9. 
CONTINUANCE. 


1. The refusal of the Court to suspend the trial and con- 
tinue a case, to enable a party who is surprised by the 
testimony of a witness, to obtain evidence to impeach 
him, is not a sufficient ground for a new trial. MUc- 
Orde 00: Tat aincesscsiscsstoerqemesp edi vonqeniaeeeseid 


2. It is not error for the Court to refuse to suspend a 
trial and continue the case to enable an attorney to 
obtain from his absent client authority to release a 
witness. This is especially so, where the client was 
apprised of the necessity of the release. Ibid. 


3. To justify the continuance of a criminal case on ac- 
count of public excitement against the accused, it must 
be shown that such excitement really exists, and that, 
in consequence thereof, a fair trial cannot be had. 
Davis v0, Thats: Hatha ss cis: :ocshiivasevsjebiditediocessisvas 


. The Act of the Congress of the Confederate States of - 
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4, The absence of the leading counsel in the military 
service of the Confederate States, during the existing 
war, is in the nature of providental cause, and en- 
titles his client to a continuance. Dalton City Co. vs. 
Dalton Manufacturing Co........00+ i Piditsieceiiiniaicds 243 


5. If an attorney be absent from providential cause, or 
from inevitable necessity, his substitution of another 
attorney in his general business, is not binding upon 
his clients, who are entitled to demand and have a 
continuance on account of his absence. bid. 


6. Applications for continuance rest in the sound dis- 
cretion of the Court below, and that discretion will 
not be disturbed unless flagrantly abused. Fountain 
i NN, i ciciacsnnsiciiabalantimenmmbiiiiticnineinrtbtel 372 


7. It is not error in a Judge oftheSuperior Court to refuse 
to entertain a second showing, for the continuance of a 
cause, after a previous showing and judgment over- 
ruling the motion, unless in the second showing facts 
be stated, which, in the exercise of a sound judicial 
discretion, would take the case out of the operation 
of the 53d Common Law Rule of Practice—as e. 9., 
the occurrence of a cause not existing when the first | 
showing was made, or other cause, standing on the f 
same footing of reason and justice. Wilson vs. The 
BN nienupnrccionsnens dectunubeneiaasi ipiibiabadansahsime 207 


See New Trial, 7. 





CORPORATIONS. 


1. This was an action by an incorporated railroad com- 
pany to recover from a stockholder certain install- 
ments of his subcription, required by a resolution of 
the Board of Directors, to be paid at fixed times. No 
notice of such call is required to be given by the char- 
ter, and none was proven in this case: Held, that as 
the charter is silent on the subject, and as the notice 
does not create the obligation to pay, but only fixes 
the time of payment, the omission is not a sufficient 
cause for reversal of the judgment. Wilson vs. Wills 
Vidtley Bh. Bh. Does sensssveqgsesers caibeipenniiepeneoentl 466 


. The alteration of a railroad charter, authorizing a 
change in the location of the road, and the actual 
change of it, if consistent with the original design and 
object of the enterprise, not materially varying the 
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route, nor abandoning a terminus actually established 
at the time of subscription, will not release a stock- 
holder from his subscription, though made without 
his consent. Ibid. 


See Railroads, 3, 4. 
COSTS. 


1. Costs can not be collected in a criminal case until 
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after conviction. Ware vs. The State....... parse bibld ide w. O08 


2. The Act of 22d December, 1857, that provides, as 
to the county of Bibb, that persons arrested under 
warrant for criminal offences, who give bond, etc., 
shall pay the costs of the magistrates and constables, 
does not apply to a case where the magistrates have 


refused bail, and in which the accused has been sub- 


sequently admitted to bail by the Judge of the Superior 
Court upon an application for that purpose by writ of 
habeas corpus. Ibid. 


3. Where there are different hearings upon a writ of 
habeas corpus, the officers are entitled to their fees for 
each hearing. Ibid. 


4, Statutory meaning of the term “costs,” as applied to 
proceedings in Courts. Davis vs. The State......+.+0+ 


5. Under the Act of April 17, 1863, entitled “an Act 
to provide for the payment of expenses incurred under 
‘an Act to prevent the spread of small-pox in this 
State,’ assented to December 11th, 1862,” the fees of 
the Solicitor General, representing the State, in an 
issue thereby directed, are not taxable in the bill of 
costs, to be paid by the claimant. bid. 


See Attorneys-at-Law, 5. 


COURT OF ORDINARY. 


When leave has been granted by the Ordinary to an 
administrator to sell real estate and negroes upon a 
proper application, the order of the Court granting 
such leave is a judgment of that Court, and cannot 
be rescinded, vacated or revoked by the Court at a 
subsequent term only on notice to the administrator, 
and for proper cause shown. Whitaker vs. Smith and 
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634 INDEX. 
COUNTERFEITING. 


In a prosecution under the 5th and 6th sections of the 
7th division of the Penal Code, the bank bill, alleged 
to have been raised or altered, must be charged and 
proven to be genuine. Moore vs. The State....... avs 


COUNTY TREASURER. 


1. By the Act of 1856, (pamphlet, 405,) the election 
of County Treasurer of Muscogee county is required 
to be certified and returned to the Executive Depart- 
ment. Bradford vs. Justices of Inferior Court......... 


2. The County Treasurer of Muscogee county is an 
officer of that county. Ibid. 


3. Under the Act of 14th December, 1861, entitled 
“An Act to authorize all volunteers and other troops 
in the service from this State, to vote at all 
elections, without reference to the place where they 
may be in service at the time of such elections, and 
for other purposes,” the volunteers and other troops 
in the service from Muscogee county, were entitled 
to vote at their several stations for County Treas- 
urer of Muscogee county, in the recent January elec- 
. tion for county officers. bid. 


CRIMINAL LAW. 


1. A free person of color, indicted for murder, may 


be convicted of voluntary manslaughter. Evans vs. 
POT iinaiicil i oticdiats ieiiinetcncvdgndiccesyeteaal 


2. Where the presiding Judge correctly charged the 
jury as to the law of reasonable doubts in criminal 
cases, and the jury finds against the prisoner, their 
finding will not be disturbed on the ground that 
they disregarded the charge of the Court, unless it be 
made to appear that the jury, or some of the jury, en- 
tertained reasonable doubt of the prisoner’s guilt. 


MR Wei FOO TIE oki ciiecdstidnicdbvvbioriecienisatrsds 


3. Where the allegations of an indictment are sufficient, 
in law, to authorize a conviction of, and judgment 
against, the accused, the judgment will not be ar- 
rested. Davis v2. :-The Slate....-..ccccsersceseocensavonsoss 


4, Three defendants may be indicted for an assault and 
battery, and one found guilty of the offence charged, 
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and the other two guilty of an assault only. Lewis 
on.7 Pie alti a0 inese etken aibes dtm cnteicaietoe 


5. Penal laws are to be construed strictly; not so 
strictly as to defeat the obvious intent and meaning of 
the law-maker, but so strictly that the offence charged 
must come within the reach of the law in its ordinary 
signification. City Council of Atlanta vs. White and 
Kreis...ccees ehivadel inpbunth<meblitlutdiidin 

6. An offence cannot be created or inferred by vague 
implications. did. 


7. When one who is charged with a theft, sets up as a 
part of his defense, that there was a negro boy about 
the place who might have committed the theft, it is 
competent for the State, on the trial, to give in evidence 
the manner and conduct of the negro, on the dis- 


covery of the stolen article, as a reply to that hypo-' 


thesia. Phillins-ve. The Sidhe. .<cacssostsieerrecsistdvers 


8. And so it is no error in the Court, when the article 
stolen is found concealed in the back yard of the ac- 
cused, to argue to the jury in the charge, the im- 
probability of a third person or stranger being the 
thief under the circumstances. Ibid. 


9. To charge the jury that, if two persons arm them- 
selves on account of their quarrel, and both draw, it 
is quite immaterial which fired first, there is malice 
aforethought in each, and the slayer is guilty of mur- 
der, is error. Alford vs. The State........ neenineannaedie 


10. So, also, it is error to charge the jury in the follow- 
ing language: “ By the laws of Georgia it is forbidden 
to carry deadly weapons secretly. If, in violation of 
the law, one arm himself with a deadly weapon, and 
in a fight kill his adversary, it will be murder.” It 
being the opinion of this Court that the law does not 
necessarily, and under all circumstances, attach malice 
to the secretly carrying deadly weapons. bid. 


11. A discharge of the jury in a capital case because they 
are unable to agree on a verdict, does not operate as 


an acquittal of the accused. Lester vs. The State...... 
12. Costs cannot be collected in a criminal case, until 
after conviction. Ware vs. The State.......... eteene at. 


13. A slave, who was a blacksmith, intending to whip 
his striker, another slave, struck him over the head 
one or more blows with an axe-helve—killed him, but 
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with no intention, there being no evidence that the 
axe-helve was an ordinary helve or a weapon likely 
to produce death: Held, not to be murder, and a new 
trial granted on the ground that the verdict was not 
supported by the evidence. Henry, a pel vs. The 
i satilvicin st vnsncmnich <cthaptte slamiaectabipablltin dc imtities 


See Continuance, 3; Costs, 2, 3; Counterfeiting, 1 1; Evi- 
dence, 6, 7, 13, 14, 15, 17; ‘New Trial, 21. 


DAMAGES. 
See Railroads, 1, 2; Stipulated Damages. 


DEADLY WEAPONS. 
See Criminal Law, 9, 10. 


DECREES. 


A decree for the performance of a duty merely, is not 
embraced within the Dormant Judgment Acts of 1822 


ee ROG: -Decller cms; TNO iv ig esi: pon vasctinnssaie sodas 
See Guardian and Ward, 5. 
DEEDS. 


The fourth section of the Act of December 25th, 1837, 
(T. R. R. Cobb’s Digest, 175,) is inapplicable where 
an unrecorded deed comes in competition with a junior 
deed to same property, executed by the heir at law of 
the first feoffer, duly recorded. This case distinguished 
from Ellis vs. Lessee of Smith, 10th Ga., 253, and 
Tucker vs. Harris, 13th Ga. 1. Webb vs. Wilcher 
CRIs taiitiha dint cee sheriddddintaditn sian epidiiet 


DEMORRER. 
See Equity, 2, 3 


DEVISE AND LEGACY. 


1, A testator bequeathed as follows: “I give and be- 
queath to my beloved wife, Mary Bird, the whole of 
the balance of my estate, and will that my mother, 
Susan Bird, live with her and be supported out of the 
same as long as she should live ; and should my wife, 
Mary, die without a natural heir of her body, it is my 
will and desire that the whole of my estate 0 to my 
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brother, William B. Bird:” Held, that Mary Bird 
took an absolute unconditional estate in the property. 
Walle ctal., va.. Garrigan et Gh. ....-rverceccersedessegbineven 


“ After paying all my just debts, I do will unto my 
beloved wife, Celia Saxon, for her support, and all 
the rest of my family while they remain with her, 
during her natural life, all my estate, both real and 
personal, for their support, and if any of them leaves 
the family, by marriage or otherwise, then to enjoy 
no benefit from said estate during my wife’s (Celia’s) 
lifetime ; and if my wife, Celia, should marry, or any 
of my children, then they are considered no part of 
my family, and shall not have any control over my 
estate during my wife’s lifetime or widowhood. Mar- 
tha Cox and her children shall be supported out of 
said estate as long as my wife shall live, if they re- 
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main with the rest of my family, and the property to — 


remain together for the benefit and support of the 
rest of my family. I do hereby appoint my brother, 
John Saxon, executor and trustee of this my last will, 
to take into his hands the whole of my estate, both 
real and personal, which now is or may hereafter 
come into his hands, for to manage and control as he 
may think proper for the benefit and support of my 
family subject to his control, to manage according to 
his best judgment, to sell, convey, lease, or buy for 
said estate, with all the authority that I, myself, could 
do were I in life; and if my wife should marry, then 
for my executor and trustee to act and do as he may 
think best to distribute the above estate as equal as 
possible among my heirs, without having anything to 
do with the Court respecting said estate, whenever 
the youngest child may come of age, or at any time 
previous, that he may think necessary.” Elizabeth 
Saxon, one of the daughters of testator, married John 
S. Wiggins, and died without children, leaving her 
husband surviving her. John 8. Wiggins then inter- 
married with Margaret, the complainant, and died, 
leaving no child: Held, 1. That Elizabeth Saxon 
took a vested interest to one equal share of her 
father’s estate, William Saxon. 2. That the marital 
rights of John 8. Wiggins attached to the same; and 
3. That upon his death without child or children, 
or the representatives of child or children, that his 
widow was entitled to said property. 4. That if 
John 8. Wiggins owed no debts, that Margaret Wig- 
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cs 


gins was entitled to recover said portion in the hands 
of the administrator de bonis non of William Saxon, 
deceased. . Wiggins vs. Blount, adm’r.we.cecee veleccees 409 


3. A testator, by will, in five separate clauses, gives cer- 
tain property to “the heirs in law” of one of his sons, 
and makes that son trustee of the property so be- 
queathed. The son had one son living at the date of 
the will and death of the testator: Held, First, that 
the son took no beneficial interest in the estate; Se- 
cond, that the son held the property in trust for all 
who might answer the description of his heirs in law 
at the time of his death, then to be distributed ; in 
the meantime, the whole usufruct to be enjoyed by 
those in esse, subject to be diminished pro tanto as 
others might come into being. Vinson and another vs. 
PO itil dialed Gi a Locdddbe abies PIdMiel 454 


See Trusts and Trustees, 3. 
DISCOVERY AT LAW. 


The defendant sued out a commission to take the testi- 
mony of the plaintiff by interrogatories, under the 
Act of 1853, and upon his refusal to answer, without 
moving against him therefor, defendant filed interro- 
gatories for him, under the Act of 1847 (authorizing 
discovery at common law), which were served just 
sixty days before the term to which they were return- 
able, and the plaintiff died fifty days after the service. 
At the trial term, defendant’s continuances being ex- 
hausted, he moved the Court to dismiss the action by 
reason of plaintiff’s refusal to answer in one case and 
failure in the other, which motion the Court over- 
ruled: Held, that under such circumstances this Court 
will not disturb the discretion exercised by the Court 
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below. Dird ea: Hardtlle, 60) ty ivecesccsscsssececevcedeeves 459 
DISTRIBUTION. 
See Devise and Legacy, 2, 3. 
DOMICIL. 


1. The place of a child’s birth is in law its domicil, if it 
were at the time the domicil of its parents, Taylor 
C6. ABM ccciosaterariecicdchs ties avd ie ite aides witatea debs Lata 195 
2. The domicil of birth of a minor continues until he 
has obtained a new domicil. bid. 

















INDEX. 639 


9 A minor is incapable of changing his domicil during 
minority. Nor can a strangey, without the consent 
of the nvinor’s father (if in life), change it by remov- 
ing his person. bid. 


See Gaurdian and Ward, 7. 
DORMANT JUDGMENTS. See Decrees. 
EJECTMENT. 


1, A defendant in ejectment may defeat a recovery 
against him, by showing a paramount outstanding 
title to the premises in a third person. Brumbalo vs. 
Fe LT LO ELE it I. Tat ee 81 


2. The decisions of this Court have been uniform, that 
the grantee may use the name of the grantor to re- 
cover land, when the deed to the grantee is rejected 
on account of adverse possession of the land at the time 
the deed was executed. Williams vs. Rawlins......... 117 


3. R. sued W. in an action of ejectment for the recovery 
of a lot of land. Pending the action, which was sub- 
sequently dismissed, a sufficient length of time had 
elapsed to bar the plaintiff's right of action, unless he 
recommenced his suit within six months from the date 
of the dismissal of the action. After the dismissal of 
the suit, W. made a contract and an arrangement with 
L. to hold secret possession of the land, so as to mis- 
lead the plaintiff, and prevent the bringing of a 
second suit until six months from the dismissal of the 
first suitshould expire: Held, that, under these facts, 
it was not error in the Court to charge the jury, “that 
the possession of L was the possession of W.” Ibid. 


4, Where the defendant can acquire a statutory title by 
the occupation of successive tenants, can the action of 
ejectment be brought against him? Quere. Ibid. 


5. Hackney, the drawer of a lot of land, before the grant 
issued, sold it to Rogers, received payment for it, and 
executed to Rogers a bond to make titles when grant 
issued, etc. Rogers afterwards sold the land, re- 
ceiving payment, and assigned the bond to Caldwell. 
Subsequently, Rogers mortgaged this lot to McCarter 
and Allen, who foreclosed the mortgage and caused 
the land to be sold. A sheriff’s deed was executed to 
the purchaser, and that deed recorded within twelve 
months, and defendants went into possession under 
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that deed. After this, Hackney executed to Caldwell 
a deed for the land, in execution of his bond given to 
Rogers and assigned by him to Caldwell. More than 
twelve months had elapsed from the assignment to 
the execution of this latter deed, and at that time de- 
fendants were in possession of the lot. On ejectment 
brought on several demises from Hackney and Cald- 
well: Held, that on these facts the plaintiff was en- 
titled to recover the premises in dispute, notwith- 
standing the record of defendant’s deed within twelve 


months. Hackney & Caldwell vs. Rome et al.. ....... 231 
6. If the defendant can show in ejectment an outstanding 


title paramount to that of the plaintiff, the latter can- 
not recover. Jones & Beard vs. Sullivan et al......... 486 


7. In ejectment, the plaintiff must connect himself with 
the title of his lessor, in order to recover; not so with 
the defendant. Ibid. 

See Adverse Possession, 1,2; Color of Title,1; Evi- 
dence, 3. 





ELECTION, 


1. When the whole property is conveyed by the testator, 
if there be one part of the property with respect to 
which is clear that the testator did not intend that it 
should be subject to the claim of dower, in such case, 
the wife is necessarily put to her election. Worthen 
ERE WO DIOR a ois cose s viccsise casgsnuccadsovesase 385 


2. A charge of an annuity upon the land, or “a support 
and home” for her, is sufficient to put her upon her 
election. Ibid. 


See County Treasurer, 1, 2, 3. 
EQUITY. 


> 


1. L. was engaged in a treaty of marriage with the only 
daughter of M., who, to induce L. to break up a busi- 
ness in which he was then engaged, and to settle near 
him, so that he could have the benefit of the society 
of his daughter, promised to give him a settlement of 
land near to where he, M., then lived, at the same time 
pointing out and going over the land with him. After 
the marriage, L. went into the possession of the land 
by the consent of M. as a gift, and continued to use 
and occupy it as his own for several years, in the 
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meantime clearing the land, and making valuable im- 
provements. On a bill filed by L., for specific per- 
formance, and to compel an execution of titles, ete. : 
Held, that the gift was good, and would be enforced 
in equity ; that the taking of possession, and making 
valuable improvements, was such a part performance 
as took the case out of the statute of frauds. Held, 
further, that M. could not show, in avoidance of such 
performance, that the benefits received by L., from 
the use of the lands, etc., fully and more than com- 
pensated him for all improvements and expenses, ete. 
Mims vs. Lockett......... RARE RAPE: ER RORREY 


9, A demurrer to a bill, on the ground that the com- 


plainant has a complete remedy at law, ought not to 
be sustained, unless it appears that the complainant 


641 


has a remedy at law that will secure his whole rights _ 


in a perfect manner, at the present time, and in the 
fature, Seatl oni: Boelh va osiisi vas vsivviddiovediabicvel eve “ 


3, A bill in equity will be dismissed on demurrer there- 


to, if it appears from the bill that the complainant has 
an adequate remedy at law. A. &W. P. &. R. Co. vs. 
TOR ccsencseed cecasecsanseeeecegesan «cneeneumtuaennneien 


4, When a bill for injunction is verified by the affidavit 


of one of the complainants, that “the facts set forth 
in the bill, as far as they relate to his act and deed, 
are true, and so far as they relate to the act and deed 
of others, he believes to be true:” Held, that such 
proof is sufficient Harper vs, Whithead ......26+ s..008 


5. Certain property of the testatrix was levied on under 


execution against third persons, to which the executors 
filed a claim. Pending the claim, the legatees under 
the will, and one of the executors, against the protest 
of the other executor, entered into a compromise with 
such plaintiffs in execution, agreeing to pay them so 
much out of the estate of testatrix, in compromise of 
their claims against the property of the estate: Held, 
that a submission to a Court of Equity of the pro- 
priety of such a compromise, and to enforce such set- 
tlement, and protect the parties thereto from personal 
liability, made a proper case for equitable relief, etc. 
Ibid. 


6. That the answer denies all the equity of the bill, is 


no ground for dismissing the bill itself. bid. 


7. Although the complainant’s remedy at law may be 


VoL. xxxuI—41. 


102 


116 


138 
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adequate as to some of the equities of the bill, still, if 
there is an equity in the bill for which there is no 
adequate remedy at law, the bill will be retained for 
all purposes. Ibid. 

8. G. executed a deed, conveying certain negroes to his 
children, and subsequently died, leaving a widow and 
nine children. The widow kept possession of the ne- 
groes for many years, using and employing them for 
the support of herself, and the support and education 
of such of the children as continued to live with her, 
until they respectively married, or arrived at age and 
left her. Ona bill filed by one of the children and 
her husband, who had enjoyed these advantages until 
her marriage, against the other children, for an ac- 
count of her part of the value of the hire of said ne- 
groes, upon the allegation that the widow had taken 
possession of the property, and by and with and under 
the advice and direction of one of her five sons, man- 
aged the same; that she took this possession with the 
consent of all the children, complainant not then being 
of age: Held, that on these allegations, complainants 
were not entitled to a decree for hire against the other 
children, or any one of them, and that the Court pro- 
perly excluded that inquiry from the jury. Elam é 
and wife vs. Moorefield........ CLUE asicdb Veo edea dba e il, 167 


9. In a suit in Chancery, by certain wards against their 
guardian, for account and settlement, a Receiver was 
appointed, and the defendant required to deliver to 
said Receiver all and singular the estate of said 
wards, “of whatever consisting, either real or personal 
property, money, choses in action, or other valuable 
thing.” The Receiver filed his petition, asking an 
attachment, as for contempt against the guardian, for 
having failed to pay over the money appearing to be 
due by his last return to the Ordinary ; to which the 
defendant responded, that the balance stated in his 
said return neither was nor ever had been money in 
his hands, but represented money due by him to the 
estate of his wards’ father, and on settlement between 
the administrator of said estate and himself, as guard- 
ian, treated as money, and charged against himself 
in his returns; that said balance had been reduced 
by subsequent transactions; and that he was unable 
to pay the amount of his indebtedness, by reason of 
the condition of the country, but had complied with 
the order of the Court as far he was able to do so: 
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Held, that the respondent was not subject to attach- 
ment for contempt. Browning vs. Hadley ...........45 


10. A legatee filed a bill against the executor setting 
forth sundry matters in controversy between them, 
arising under the will, and others dehors the will. 
A consent decree was taken adjusting them all, and 
in general terms instructing the executor to execute 
the will. Two years after, and when the decree 
had been partially performed, another legatee, having 
no interest in nor connection with the subject mat- 
ter of the suit, caused herelf to be made a party de- 
fendant with the executor, and then without having 
filed an answer, and in the absence of any pleadings, 
setting forth her claim, moved the Court for an order 
requiring the executor to pay her legacy. Held, in- 


643 


271 


admissible. Duncan vs. Taylor ........006 « $a 312 


See Nuisances, 1; Parties, 1, 2, 3, 4; Partners and 
Partnerships, 2; Specific Performance, 1; Trusts and 
Trustees, 1; Waste,1; Wills, 4. 

EQUITY JURISDICTION, 

See Equity, 2, 3, 5, 7. 


EQUITY PLEADING AND PRACTICE. 
See Hquity, 2, 3, 4, 5, 6, 7, 10. 


ERROR. 


1, A judgment will not be reversed for an erroneous de- 
cision, which works no injury or injustice to the 
plaintiff in error. Alford vs. The State........seesseeeee 

2. It is error in the Court to allow testimony taken 
down, under the statute, to be discredited by showing 
that the penman performed the duty in an in- 
expert and bungling manner. bid. 

See Continuance, 7; Criminal Law, 8, 9, 10; Evidence, 

16; Jury, 1. 


ESTATES. 
See Devise and Legacy, 1, 2,3; Trusts and Trustees, 3. 


ESTOPPEL. 


If one who has title to property, requests another to 
buy it for him, without asserting his claim to the prop- 


303 
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erty, he is estopped from denying, that he, from whom 7. 
the requested purchase was to be made, had title, 
ER. TONNE os ci o> cn dade bivriditcas denen velieccad 39 
See Administrators and Executors, 3. 
8. 
EVICTION. 


A judgment in a claim case, finding a lot of land subject 
to the payment of a fi. fa. against a vendor and war- 
rantor, is sufficient evidence of an eviction of the 9 
vendee, though the land may not have been brought 
to sale under the judgment, and though the vendee 
and claimant may not have been actually turned out 
of possession. Harbin vs, Roberts.......cseceveccseveeees 45 1 


EVIDENCE. 


1. Ina suit brought to recover notes given for a negro 
slave, a receipt given by the vendor to the vendee, for 
the purchase price of the slave, is admissible in evi- 
dence, although the receipt contains no covenant of 
warranty. McCurdy vs. Terry... écces.ccsescscccececseese 49 

2. Newly discovered evidence, which is merely cumula- 
tive, and which ought not to change the verdict if 
admitted, is no ground for a new trial. Ibid. 


3. In an action of ejectment, brought in the name of the 
grantee, the defendant offered to prove that the party 
from whom he derived title, bargained with the gran- 
tee for the land in dispute, and payed a part of the 
purchase-money, leaving the balance unpaid. Upon 
objection, made, the Court rejected the testimony: 
Held, that the Court did right. Williams vs. Rawlins 117 | 


4, Testimony offered for the purpose of impeaching a 
witness, because of statements made out of Court at 
variance with the testimony of the witness at the trial, 
should be rejected, unless a proper foundation is first 
laid for the introduction of the impeaching testimony. 
Ibid. 

5. It is too late to object to a record for want of proper 
authentication, after it has been admitted and read to 
the jury without objection. did. 


6. An unexecuted agreement between the prosecutor and 
defendant to settle a criminal case, is no bar to the 
prosecution, nor is evidence of such agreement compe- 
tent upon the trial of the defendant for the offence. 
Lewis et al. vs. The State... galdians bitwoqmath<Deostnts 131 
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7. It is not competent to prove friendly advice given by 
the defendant to the injured party after the difficulty 
js over, in order to relieve such defendant from guilt. 
Ibid. 

8, Where notes are of the same date with the bill of sale, 
and cut from the same piece of paper, the presumption 
is that they were given for the property conveyed by 
the writing. Gaiden vs. Lawrence,.....scsererececeeees 


9, Natural infirmities in a slave may be presumed to be 
inherent. This presumption may be rebutted, how- 
ever, by showing that they are attributable to other 
causes. Ibid. 


10. When upon the intermarriage of a son-in-law with 
a daughter, or shortly thereafter, a negro is delivered 
by the father-in-law to his daughter, who exercises 
ownership over the same for some time, and the slave 
goes back into the possession of the father-in-law, his 
declaration explanatory of the previous possession by 
the son-in-law is not evidence. Cornett vs. Fain...... 


11. The entries or memoranda made by a person in the 
course of his business, and against his interest at the 
time of making them, and who is since deceased, are 
admissible as evidence in a suit between third per- 
sone: Wield vt, DOgndote.....00 .cccssitcssadsendsapepertectes ‘ 


12, The declaration of one, whether verbal or in writing, 


of a matter which is against his interest at the time, 
and who is since deceased, is admissible as evidence 
in a suit between third persons, whether such declara- 
tion relates to the past or present occurrences. Ibid. 


13. Matters of fact are proved by moral evidence alone, 
and the most that can be affirmed of such things is, 
that there is no reasonable doubt concerning them. 
John (a slave) vs. The State......sccsseeeeeees pecupapeoets : 


14. In all criniinal trials, whether dependent upon posi- 
tive or circumstantial evidence, the only question is, 
not whether it be possible that the conclusion to which 
the proof points may be false, but whether there is 
sufficient testimony to satisfy the mind and conscience 
beyond a reasonable doubt. bid. 


15. If the degree of conviction be such that one would 
not hesitate to act upon it in matters of the highest 
concern and importance to his own interest, it is suffi- 


cient. Ibid. 
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16. Testimony improperly rejected by the Court, and 
then offered by the other party, and objected to by 
the side at first insisting on its introduction, is no 
error for which he can complain. Alford vs. The 
aisha ds nkcactsanateisscedminmnandeneitbtiidinadiucsats - 808 


17. Ex parte and voluntary depositions, taken in a col- 
lateral matter, cannot be read as evidence, though 
the. witnesses be dead or absent in the public service, 
Ibid. 


18. The contract expressed by the general endorsement 
of a promissory note cannot be varied by oral evi- 
dence of a different understanding or agreement be- 
tween the parties. Bartlett vs. Lee........ssscecceseeee 491 


19. Declarations of a tenant in possession, made at the 
time of taking possession, or while in actual occupan- 
cy, to explain the character and extent of his posses- 
sion, are admissible as parts of the ves geste, but 
when they constitute a narrative or a statement of a 
past transaction, they are inadmissible. Carroll et al. 
SS ae ee bisteinwtlnnete phiphiihipanceatd 539 


20. A deed more than thirty years old, found in proper 
custody, accompanying other deeds, constituting a 
chain of title, and free from all suspicious appearances, 
is admissible in evidence, without proof of execution. 


Webb vs. Wilcher and another. ....... Pee eRe mmr 565 


21. If in such case it be proven that one of the sub- 
scribing witnesses is dead, and that his name sub- 
scribed is in his proper handwriting, this evidence, 
whether sufficient proof of execution or not, certainly 
aids the presumption of law upon which ancient docu- 
ments are admissible. Ibid. 


22. Where insolvency is the fact to be proved, the recol- 
lection of the sheriff who madea search for property on 
which to levy a fi. fa. in his hands, is admissible and 
competent for that purpose, and his statements as to 
the ji. fa., its amount and his return of it, are imma- 
terial circumstances, and do not afford the legality of 
the evidence as to the main fact. Fountain vs. An- 


bo 


23. In the defense to a suit by a guardian against an 
assignee, to recover effects of the ward assigned by 
the former guardian, parol evidence is inadmissible 
to prove the payment of a judgment against the for- 
mer guardian and his securities, unless it should first 
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be shown, by the record, that such judgment embraced 
the same subject matter. bid. 


94, Nor is it allowable to establish the same fact indi- 
rectly in the absence of the record of that suit and 
judgment. Ibid. 

See Criminal Law, 7; Head Rights, 1, 2,3; interrog- 
atories, 2; Lapse of Time, 1,2; New Trial, 1, 2; 
Railroads, 2; Statute of Limitations, 1; Witness, 1, 3. 


FREE PERSONS OF COLOR. 


A free person of color, indicted for murder, may be con- 
victed of voluntary manslaughter. vans vs. The 


ahtavicsvnxgunvcnrvongonaspetnr avepedsenesoons pcquanehobans er 
GIFT. 
See Equity, 1; Specific Performance, 1; Statute of Limi- 


tations, 1. 


GUARDIAN AND WARD. 


1. Guardians may assign or transfer notes taken by and 
payable to them as guardians, and the purchaser or 
assignee, who buys in good faith, acquires a good title 
thereto. Courts will not disturb such assignment, 
unless it appear that it was a contrivance between the 
purchaser and guardian to fraudulently convert the 
fund, and in that event both are liable to account to 
the ward or other person injured thereby. Fountain 
00. AMEPRI-< ce cuneyierteminqpacees tixece-enemmeenecumiainl 


. The liability of the assignee in such case is a primary 
one, and not secondary to that of the securities on the 
guardian’s bond. bid. 


3. The father of a minor, born in wedlock, is its natural 
guardian, and as such is entitled to its custody and 
management, Taylor vs. Jeter.....iececcecescsscccecevece 


bo 


4. A grant of letters of guardianship over the person 
and property of such a minor to the father, by a Court 
of competent jurisdiction, where they are domiciled, 
strengthens the claim of the latter when contested 
beyond that jurisdiction. Ibid. 


or 


. A judgment or decree divorcing husband and wife, 
a vineulo matrimonii, and giving the custody and 
education of a child of the marriage to the wife, does 
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not empower her to appoint a testamentary guardian 
for that child, the father surviving. Ibid. 


6. A testamentary guardian cannot, by will, transfer 
the custody of his ward to another. Ibid. 


7. Ifa minor, without the consent of his father, (still in 
life,) be removed by a stranger from another State, 
where he and his father have until such removal been 
domiciled, to the State of Georgia, his removal is a 
tort, which the Courts of Georgia will not sanction. 
Whilst they will, when necessary, interpose for his 
protection, they will nevertheless recognize the author- 
ity over him of the father as natural guardian, unless 
shown to be an unfit or unsafe custodian. And ifthe 
father had been approved as a fit and proper custodian 
by a Court of the State whence his child had been re- 
moved, having competent authority, they would not 
overthrow his authority except upon a distinct issue, 
and upon the most direct and overwhelming evidence 
to the contrary. Ibid. 


8. The guardian of a deceased lunatic is vested with all 
the powers of administrators on estates, and shall be 
controlled by the laws in force in this State in relation 
to administrators. Jefferson vs. Bowers.....0-..eseeeeees 


See Lunatics, 1. 
HABEAS CORPUS. 


In habeas corpus, where the applicant alleges imprison- 
ment by the defendant, under a specified claim of 
authority and an exemption in law, by reason of 
certain stated facts; and the respondent asserts the 
authority, and admitting the facts stated, denies the 
legal exemption set up, there arises a simple issue 
of law, which must be tried upon the case made; 
and no facts dehors the record can be legally con- 
sidered. Camfield vs. Patters0on.....0 cecscerseeessocceees 


See Costs, 3; Jurisdiction, 1. 
HEAD RIGHTS. 


1. Before a warrant of survey, under the laws pertaining 
to head rights, can be legally issued, there must be pro- 
duced to the Land Court a notice to the person in pos- 
session (if any there be) of the intended application, 
with a description of the premises to be surveyed, and 
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the sheriff’s return thereon of service by him ten days 
previously; or if there be no person, other than the 
applicant, in possession, the sheriff’s certificate to that 
effect. And upon trial of a caveat on appeal in the 
Superior Court, in such a case, the notice and service 
thereof, or the certificate, should be put in evidence 
before the warrant of survey can be admitted. Jack- 


801600. OYE. ..000 veccreqievoveet ssedecedvvossvecbs seecttly 296 

9, In the absence of proof of notice served, or certificate 
given as above, the Superior Court should not presume 
the existence of either, from the fact that a warrant 
had been issued. bid. 

3. To supply the defect, parol evidence of verbal notice 
or that there was no adverse possession, is inadmissible 
on the trial. Ibid. 

4, The proviso attached to the 2d section of the Act is: 
void, because repugnant to the body of the Act. Jbid. 

HUSBAND AND WIFE. 

See Devise and Legacy, 2. 

ILLEGALITY. See Inéierest. 
INDICTMENT. 

See Counterfeiting, 1; Criminal Law, 3. 
INDORSEMENT. See Evidence, 18. 
INJUNCTION. 

Injunction to stay waste is allowed as a matter of course. 
Marka: 06, TOW A Othe... .0sc¢ecakespasencnsisnesanence 508 


See Partners and Partnerships, 2. 
INNOCENT PURCHASER. 
See Guardian and Ward, 1, 2; Marriage Contract, 1. 
INSOLVENCY. See Evidence, 22. 


INTEREST. 


On the 12th day of February, K. borrowed of S. $6,000, 
agreeing to pay him therefor usurious interest, at. the 
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rate of 124 per centum per annum, and gave his notes 
to S. for principal and usurious interest, due 25th 
December, 1856. As the law then stood, the whole 
of the interest, legal and usurious, was void. On the 
3d March, 1856, a new statute was passed, by which 
the principal and legal interest on contracts made 
after that date was recoverable, and only the usurious 
interest was void, After this Act, and after the notes 
became due, S. foreclosed his mortgage that K. had 
given to secure the payment of the money, and was 
about to force a collection, when, and on the 27th day 
of February, 1857, S. agreed with K. to wait with 
him for the payment of the money another year, and 
K. agreed to pay him at the rate of 124 per cent. 
from this day of payment, and gave to S. his note for 
the amount of interest thus agreed on—the old debt 
remaining as first executed. When the time thus 
agreed on had elapsed, K. attempting to force a col- 
lection, S. paid up what he admitted to be due, and 
filed his affidavit under section 399 of Judiciary Act, 
that there was no more due: Held, 1. That legal in- 
terest was recoverable on the principal from the date 
of the last agreement. 2. That in a proceeding of 
this kind, the defendant can avail himself of all the 
defenses that he could make in any other form of 


proceeding. Story vs. Kimbrough.....sscecsesecsece evens 21 
See Liquidated Demands, 1. 
INTERROGATORIES. 


1. When a case is in the last resort, testimony taken by 
interrogatories can only be objected to on the ground 
of irrelevancy. McCurdy vs. Terry......ccccecececce seers 49 


2. An attorney-at-law, who is not of counsel in the case, 
and not interested in its results, is a competent com- 
missioner to take depositions therein. Williams vs. 
PI ci hicincsittad <4 sneteibnnnpibiardiiaicncstenisunracecene 117 

3. It is not error in the Court to refuse to reject deposi- 
tions taken in a case, because the signatures of the 
witness and the commissioners seem to be in the hand- 
writing of one and the same person. The question of 
identity, in such case, may well be submitted to the 
jury. Lbid. 

4, Interrogatories, to be objectionable on account of 


being leading, must suggest the answer. Dawson vs. 
Mien v000-20005 sb ieednnnstnrsbesinebetens sede obake Shue aed onusemes 275 
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IMPRESSMENT. 


1, In the absence of any authority by Congress, neces- 
sity will not authorize the impressment of slaves by 
the military authorities for hospital purposes, such as 
for cooks and nurses, etc., especially when the army 
regulations provide that men may be detailed from 
enlisted men or volunteers for that purpose. Tyson 
Che POEs sincosissccssssyeqatenset sccqhilecacetep roan 

9, Authority by the Legislature to the Inferior Courts 
of this State to establish small-pox hospitals, does not 
authorize those Courts to impress private property of 
citizens. This power, to be exercised by individuals, 
etc., does not arise by implication, but must be spe- 
cially conferred by the Legislature. Markham vs, 
BEG Oh Glin cnn cnssey vascevesscauasenan seuenensanaeee 


3. The questions—what is just compensation under the 
Confederate Constitution, how and when it is to be 
ascertained, and how, when and in what paid—con- 
sidered. Cow & Hill vs. Cumimings........0cccececceceees 


4, The Impressment Acts, and the mode prescribed 
therein for making just compensation for private pro- 
perty taken for public use, discussed. Ibid. 


5. The schedule of prices fixed by the Board of Com- 
missioners forty days previously, for articles of a cer- 
tain quality, is not a proper criterion of the value of 
articles of another and better quality subsequently 
seized by the agents of the Government. Ibid. 


6. The Congress of the Confederate States have the 
power, under the Constitution, to authorize and di- 
rect, by statute, thé accumulation of supplies for the 
future use of the army, by impressment, whenever 
they cannot be procured at fair prices by purchase ; 
provided, that, by the same statute, provision be made 
for prompt and just compensation. Cunningham vs. 
Campbell bdbse.2ce vsusen ances svavens eondacsanertenauvetieins 


7. The scheme provided for assessing compensation, in 
the fifth section of “an Act to regulate impressments,” 
passed 26th March, 1863, is not in compliance with 
the limitation of the power in the last clause, sixteenth 
paragraph, ninth section, first article of the Constitu- 
tion. And proof that compensation was tendered as 
assessed, in a schedule previously made by commis- 
sioners, according to said fifth section of the Act, is 
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not sufficient evidence of a tender of just compensa- 
tion. Ibid. 


8. In such a case, in the absence of other evidence that 
the price tendered was “just compensation,” and es- 
pecially (as in this case) with proof that it was not so, 
the impressment cannot be sustained. did. 


9. In case of disagreement between the impressing offi- 
cer and the owner, just compensation should be ascer- 
tained by the appraisement of the property impressed, 
at the time and place of impressment, by appraisers 
fairly and impartially appointed. bid. 


10. Where private property has been impressed, under 
a statute which does not make provision for just com- 
pensation, the officer will be held to have taken it by 
violence, without lawful warrant or authority, and a 
proceeding by possessory warrant, under the 3932d 
section of the Code of Georgia, is an appropriate and 
adequate remedy. Ibid. 


JUDGMENT. 


See Abatement,1; Court of Ordinary, 1; Eviction, 1; 
Evidence, 23, 24; Guardian and Ward, 4. 





JURISDICTION. 


Judges and other magistrates of any one of the Con- 
federate States of America, having authority by the 
laws of that State to issue the writ of habeas corpus, 
and to adjudicate the case made by the petition and 
answer, have jurisdiction in such cases arising under 
tne Enrolling Acts of the Confederate Congress. Mims 


ne 


and Burdett vs. Wimberly.......- PiselaNtoleteetieds sinsels 587 
See Practice in Supreme Court, 3; Taxes and Zaxa- 
tion, 2. 


JURY AND JURORS. 


1. It is not error in the Court to permit a special jury, 
engaged in a protracted trial of a civil cause, to separate 
whenever the Court takes a recess for necessary re- 
freshment, no motion being made contra, or cause 
shown for not allowing the separation. Stancell, ex’r, 

i FEE oconrnnaerciatannnsareennshe<taneniehasceress 56 


2. In criminal trials, when a juror is on trial for com- 
petency, it is not error for the Court to explain the 
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meaning of the questions put to him. Henry (a slave) 
vs. The State PTECTePOEPULTrererrerrirrir err rr rrr rrr errr rere? cri 


3. Nor is it error for the Court to sift the juror to as- 
certain that he has a correct understanding of the 
questions put to him or the effect of his answers to 
these questions—but the statutory questions or the 
effect of affirmative answers must not be disregarded. 


Ibid. 
See New Z'rial, 16. 


LANDLORD AND TENANT. 


A tenant cannot repudiate his landlord’s title until he 
surrenders up to him the possession of the premises. 
[etn 06. AORN. «0x00 spevvesvesspasiieslonysensnmangiiind 


See Evidence, 19. 
LAPSE OF TIME. 


1. Lapse of time, short of the period fixed by the 
Statute of Limitations, may be considered by the jury, 
in connection with other circumstances, in determining 
whether payment might be presumed. filledge vs. 
GONG 109+ serena 


2. A period of nineteen years and nine months had 
elapsed from the accrual of the cause of action to 
the bringing of the suit; during that time the de- 
fendant and debtor. was solvent, and the plaintiff 
and holder of the obligation insolvent; besides this, 
the defendant, as security for the plaintiff, had been 
compelled to pay off a debt, and the parties had 
had a settlement of this matter, and the plaintiff had 
given his and another’s note to a third person for the 
balance so paid out for him, which note had been sued 
to judgment by the defendant: Held, that these were 
proper circumstances to be submitted to the jury, and 
unexplained were sufficient to raise the presumption 
of payment. Ibid. 


LIEN. 


The Acts giving to masons and carpenters a lien for 
their work, and for materials furnished by them for 
building and repairing houses, do not extend to the 
owners of mills, who furnish lumber. To entitle 
themselves to the benefit of the statutes, they must be 
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actually masons or carpenters, and must have con- 
tracted in that character or capacity. Pitts & Cook vs, 


‘ LIQUIDATED DAMAGES. 
See Stipulated Damages. 


LIQUIDATED DEMANDS. 


In an action by A to recover of B the price of a negro 
sold by B to C, the demand is liquidated, because 
certain and bears interest. Cornett vs. Fain.........00 


LIS PENDENS. 


A plea of aliter lis pendens, and a motion to compel 
the plaintiff to elect which he will prosecute, is the 
proper remedy where two suits are pending for the 
same cause of action. Williams vs. Rawlins.......0+ 


LOST PAPERS. 


In a proceeding to establish a copy note signed jointly 
and severally by two or more makers, it is necessary 
that all of said makers or their legal representatives, 
if any of them are dead, should be made parties if 
practicable. 


LUNATICS. 


The guardian of a deceased lunatic is vested with all 
the powers of an administrator, and shall be controlled 
by the laws in relation to administrators. Jefferson 
VR AON Raccavecsdeerchbee-cxpespass op eemeenase-cosers eqgeoenes 


MALICE. See Criminal Law, 9, 10. 


MARITAL RIGHTS. 
See Devise and Legacy, 2. 


MARRIAGE CONTRACT. 


A. purchased the land of B. at sheriff’s sale, under exe- 
cution in favor of C. E., the wife of B. (defendant 
in execution), filed her bill in Chancery for relief, and 
enjoining A. from prosecuting his writ of possession, 
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alleging a parol agreement, at the time of the mar- 
riage between her husband and herself, whereby the 
land in question, subsequently purchased from a third 
person, became her separate estate (the title having 
been made to her directly, as though she were sole), 
and also, alleging notice to the purchaser before the 
sale, of her equity: Held, that, to defeat the title of 
A., E. must affect C. with notice of such equity as 
would invalidate his lien upon the land. If the lien 
of the judgment creditor be superior to the wife’s 
equity, so, likewise, is the purchaser’s title. Atkin- 
0th HE. ARUOEE Gi, AAO io <tayensnsccetetg rien aniat tinnetienins 


MARRIED WOMEN. 


A married woman having a separate estate settled upon 


her, with no clause of restraint against alienation, 


executes a morfgage upon her separate property, to 
secure the creditor of her husband, there being no 
proof of coercion by the husband or fraud or imposi- 
tion by the creditor: Held, that the mortgage is good, 
and binds the separate estate of the wife. Carmichael 
00. ROHN O~ o590053005000easaeereeneninnneenmmmennanel 


MECHANIC'S LIEN. 


Lumber dealers, who simply furnish lumber for build- 


1, 


bo 


ing, are not entitled to the mechanic’s lien. Pitts & 
Conk ms. DG. diasnlecthactapicdsacs<enapintis ean . 


MILITARY SERVICE. 


The regulation of the Secretary of War, of the 29th 
April, 1862, concerning substitution, in these words, 
“No person other than those expressly named, or 
properly implied in the Act, shall be exempted, ex- 
cept by furnishing a substitute exempt from military 
service, in conformity with the regulations already 
published (General Orders, No. 29), and such exemp- 
tion is valid only so long as the substitute is legally ex- 
empt,” is within the pale of the authority conferred 
on him by the ninth section of the Act approved 16th 
April, 1862; and that delegation of discretion was ap- 
propriate to his office, reasonable and proper. Weems, 
enrolling officer, v8. Farrell .....cecccersecsnereesessonceeees 


. The provision of the ninth section of that Act, that 


“persons not liable for duty may be received as sub- 
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stitutes for those who are,” is a condition precedent 
to substitution, but does not prohibit the Secretary of 
War from providing by “regulation” that the substi- 
tution shall be valid only so long as the substitute 
shall be exempt. On the contrary, the condition pre- 
cedent is suggestive of such a regulation, and the 
latter is in strict conformity with its spirit and inten- 
tion, and has the force and effect of law. Ibid. 


3. The regulation of April 29th is not confined to cases 
of substitutes under eighteen years of age, when re- 
ceived, and subsequently attaining that age; but is 
equally applicable to cases wherein the substitutes 
cease to be exempt by after legislation. bid. 


4, As between the person furnishing a substitute and 
the Government, substitution is more in the nature of 
a gratuitous privilege than of a contract. But, consi- 
dering it as a contract, that, and the contract between 
the principal and the substitute, are both affected by 
the regulation of the 29th April, which is part and 
parcel “of each ; and neither is impaired by the re- 
enrollment of the principal, when the substitute ceases 
to be exempt. Ibid. 


5. The enrolling officer who receives substitutes, and 
gives discharges to their principals, is but the agent 
of the Secretary of War. The Acts of Congress and 
authorized regulations of the Secretary constitute his 
power of attorney, and any discharge he may give, 
unauthorized by them, is void. bid. 


6. The military authorities cannot legally detain one in 
the service who is a minor below the age at which he 
owes military service, notwithstanding such person 
voluntarily enlisted, has received bounty, subsistence, 
and clothing. He is incapable of contracting, and is 
not bound by his agreement. Monerief vs. Jones...... 


7. Under the enrolling acts of the Congress of the Con- 
federate States, an individual, whose liability to mili- 
tary service is once fixed, cannot evade it by volun- 
tarily engaging in a new employment, which, by the 
Exemption Act, would exempt one bona fide pursuing 
it.  Camfield vg. Patterson,.....+00 seosccccerscssens wadenes 


8 A person in the military service of the Confederacy, 
being employed as contractor for the transportation of 
the mail on a route more than ten miles in length, is 
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exempt for the time being from military duty. Man- 
PS Fen Teer eee oe 
See Impressment, 1; Jurisdiction, 1. 


MINORS, 


1. The father of a minor born in lawful wedlock, is its 
natural guardian, and. as such is entitled to its cus- 
tody and management. Taylor vs, Jeter .....0+46 Peek ae We 

2, The place of a child’s birth is its domicil, if it were 
at the time the domicil of its parents, and so con- 
tinues until he acquires a new domicil. Ibid. 

3, A minor is incapable of changing his domicil during 
minority. Nor can a stranger, without the consent 
of the minor’s father (if in life), change it by remov- 
ing his person. Ibid. 

4, A minor, below the age at which he owes military 
service, cannot légally be detained by the military 
authorities. Moncrief vs. Jones.......sceceecees sesveeces 


See Guardian and Ward, 4, 5, 6, 7. 


MUNICIPAL CORPORATIONS. 


1. Under the provisions of the charter of the City of 
Savannah, the Mayor and Aldermen have no power 
to grant to a railroad company the privilege of appro- 
priating a portion of any street, from end to end, and 
by excavations, embankments, precluding all other 
uses of such portion. S.A. & G. R. BR. Co. vs. Shiels 

2, Where a proprietor of unimproved land, within the 
limits of an incorporated city, lays out and dedicates 
a portion of it as a street, then lays off lots on said 
street, and, with a view of enhancing their value, sells 
them with the express stipulation that the street, on 
which they so abut, ‘shall be kept open to its full 
dimensions for all time,” if the city government ac- 
cept the street, they take it encumbered with a trust 
in favor of the purchasers of said lots, and their suc- 
cessors in title; and equity will enforce that trust, by 
enjoining the construction of any work materially ob- 
structing the free use of such street, as originally pro- 
jected and dedicated. How such dedication shall be 
made, and how proven? Query, bid. 

See City Ordinances, 1,2; Taxes and Tazation, 1. 


MURDER. See Criminal Law, 13. 
VoL. xxxuI—42, 
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658 INDEX. 
NEGOTIABLE PAPER. 


The transferee of a negotiable paper, who receives the 
same before it is due, cannot be affected by any agree- 
ment or understanding between other parties to the 
paper, unless notice of such agreement or understand- 
ing is brought home to the transferee. Wooten vs, 
FREE, coiveees |svovenaonreduetes mrenvenbanerssnn ibeesvesshaien 


See Guardian and Ward, 1, 2. 


NEW TRIAL. 


1. An unsuccessful attempt to impeach a witness, though 
in violation of law, furnishes no ground for a new 
trial. .BMatible ve. Te: dhe vncicorcoenevseieevesesessexene 


. A new trial will not be granted on the ground of 
newly discovered evidence, where there has been a 
great want of diligence in ascertaining the facts, and 
obtaining the testimony. did. 


3. The refusal to charge what is not law, is no ground 
for a new tridl. McCurdy vs. Terrry...... cesses seceenes 


4, Newly discovered evidence, which is merely cumula- 
tive, and which ought not to change the verdict if 
admitted, is no ground for a new trial. bid. 


5. Where the verdict is strongly and decidedly against 
the weight of the evidence, a new trial ought to be 
granted. Stancell, ex’r, v8. Kenan ...s.coccresseseevceees 


_ 6. Whilst it is the duty of the Court to restrict the 
counsel for the State, in his concluding argument 
upon the facts of a case, to such facts as are in evi- 
dence, yet the failure of the Court thus to restrict the 
counsel, is no sufficient ground for a new trial, where 
the accused is not prejudiced by the remarks of the 
counsel outside of the evidence, and where the Court 
is not called on to interpose. Davis vs. T'he State.... 

. The refusal of the Court to continue a case, on ac- 
count of the absence of witnesses, is no ground for a 
new trial, where the Court temporarily postpones the 
case, and sends for the wituesses, and the party moving 
the continuance obtains the benefit of their testimony. 
Ibid. 

8. A party who himself loses or suppresses depositions 
taken in a case, will not be allowed to take advantage 
of the absence of the depositions by motion for a new 
drial; Fee Oe. BUI vic sks sesnenenananeveonsss 

9, Where there is sufficient evidence to sustain a ver- 
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dict, and the Judge who tried the case refuses a new 
trial, this Court will not award a re-hearing, unless 
the principles of justice imperatively demand a new 
trial. Lewts et al. vs. The State......ccccccccecccccesecess 


10, An erroneous charge of the presiding Judge, which 
is immaterial to the issue on trial, and which could 
not injuriously affect the defendant, is no ground for 
a new trial. Ibid. 

11. The forgetfulness by a party of a material fact on 
the trial is not a sufficient ground for a new trial. 
arillon b.. TPN Los iscaeigseseseconeceanausavassintans 

12. A new trial refused on the ground of newly disco- 
vered evidence, for the reasons that it is cumulative, 
and that due diligence had not been used prior to the 
trial. Crawford vs. Graulden......cccrcserees ances leat 

14. A new trial will not be granted when the verdict is 
supported by the evidence, and the case has been fairly 
submitted to the jury by the Court. Denson vs. Miller 

15. The accused, who had heard before the trial of a 
witness whose testimony would be important to his 
defense, applied to such witness to learn what the 
witness would testify; the witness told him that he 
knew nothing; but after the trial and conviction, the 
accused learned the facts to which the witness would 
testify, and these being material, and such as would 
likely produce a different verdict: Held, that a new 
trial ought to have been granted, on the ground of 
newly discovered evidence. Phillips vs. The State... 

16. A new trial granted on the ground that one of the 
jury was over sixty years of age, and the fact un- 
known to the prisoner and to his counsel until after 
conviction. Burroughs vs. The State......c.ceccescesees 


17, New trial refused on the alleged ground that the 
verdict was contrary to law and the evidence. Wil- 
en th Fie UE ica kre 50 eet hidonncxmnesgdedeemm ees 

18. The rejection of irrelevant evidence is no ground 
for a new trial. Bird vs. Harville, ex’r.....c.c.ccevecees 


19. When the finding of the jury cannot be sustained 
by any possible view of the testimony, and is against 
justice, a new trial will be granted. Watkins & Bul- 
lard 08. DéfO0r ...0crccccveatecisncovcsastnckasnensteld tauietiial 


20. New trial sought on the ground of error in the ver- 
dict, refused on account of great conflict in the evi- 


dence, ROG 00, DION os 0s ia ne oncs ctnescecesereaseqeses f 
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21. In case of a capital conviction, where, upon a review 
of the whole testimony, the Court is not satisfied with 
the verdict of the jury, on account of the incomplete- 
ness of the proof, there being evidence omitted which 
it was in the power of the State to produce, and more 
especially where the presiding Judge failed to charge 
upon a point of law insisted upon in argument by de- 
fendant’s counsel, and upon which a charge was re- 
quested, a new trial will be granted. Rains vs. The 
Pieced co0ih ahinds Kea stnencurdijadiasipteatickesthas tenes 

See Continuance, 1; Criminal Law, 13. 


NOTICE. 


The transferee of a negotiable paper, who buys the same 
before it is due, cannot be affected by any agreement 
between other parties to the paper, unless notice of 
such agreement is brought home to the transferee, 
Wooten vs. Inman...... errr vasabes jespinhekvepmctaauas 

See Principal and Surety, 1, 2,3, 4, 5, 6; Marriage 

Contract, 1. 
NUISANCES. 

The placing of a permanent obstruction in any street of 
an incorporated city, without proper authority to do 
so, creates a public nuisance, and Courts of Equity 
have power to enjoin such a work in progress, or about 


being commenced. S.A. & G. BR. RB. Co. vs. Shiels.. 
OFFICER. 


An individual who has been appointed or elected in a 
manner, prescribed by law, who has a designation or 
title given him by law, and who exercises fuuctions 
concerning the public, assigned to him by law, is a 
public officer. Bradford vs. The Justices of Inferior 
i icennscpaise cosavinens kaka Ran aheanaan eae armada 


PARTIES. 


1. A bill was filed by feme coverts, together with their 
husbands, to compel, among other things, the execu- 
tion of their mother’s will, in which their respective 
shares were directed to be paid to trustees, for their 
separate use: Held, that the bill was not objectionable 
on the ground that such trustees did not join with the 
feme coverts, no such persons being then in existence, 
nor necessity for them, until the property should be 
distributed, ete. Harper vs. Whitehead.......6...c0e00 
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9, It is only necessary for a feme covert to sue in equity 
by prochein ami to secure costs, ete. When no such 
necessity exists, she may in equity sue alone. Ibid. 


3. When the feme coverts are complainants in the bill 
propria persona, that, of itself, is sufficient evidence 
that the consented to the filing of the bill. Ibid. 


4, When married women file a bill in respect to their 
separate property, in which there is no antagonism 
between them and the rights so claimed of their hus- 
bands, they (the husbands) ought to be joined with 
them as complainants, and not as defendants to the 
bill. Ibid. 

See Criminal Law, 4; Ejectment, 2, 3,7; Equity, 10; 
Lost Papers, 1; New Trial, 8; Partition, 2; Promis- 
sory Notes, 1. : 


PARTITION. 


1, Upon an application to the Superior Court for parti- 
tion of land by joint tenant, or tenant in common, under 
the Act of March 26, 1767, it is proper for that Court, 
in case of a contest, to go into a consideration of the 
title, both legal and equitable, and award or refuse the 
writ, according to the proof made. Griffin vs. Griffin 


2. When the proof shows that the defendant to such ap- 
plication has no real interest in the land, bi‘ that the 
title or interest is in a third person, the Court should 
not proceed to a hearing until such third person is 
notified and made a party. Ibid. 


PARTNERS AND PARTNERSHIPS. 


1, Though an agreement between two parties concerning 
a particular business, in which real estate belonging to 
one of them is to be used, be denominated “a lease,” 
and the fruit to accrue to the owner of such estate be 
called “rent,” yet if it appear that such fruit is to come 
only from the “net profits” of the business, and is not 
to exceed a certain proportion of them, the parties will 
in law be regarded as partners. Dalton City Co. vs. 
Dalton Manufactuving Co.........ccrcsrer cvccsocccces cere 


2. Equity will enjoin one of several partners in a business 
enterprise, who by the partnership contract, has under- 
taken to superintend and manage the business, from 
carrying on the same business, at the same place, in a 
separate establishment, for his sole benefit, even though 
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there be no express covenant restraining him from so 


doing. Marshall & Co. vs. Johnson.....cecsccressccseees 


PAYMENT. 


The deputy sheriff takes from the defendant in a fi. fa. 
in his hands for collection, notes of third persons and 
receipts him for so much money in full of principal, 
interest and cost due on the execution: Held, to be no 
payment, and the principal sheriff is not liable to a rule 
on account of this act of the deputy. Reynolds vs. Dale 


See Lapse of Time, 1, 2. 


PENDENCY OF FORMER SUIT. 
See Lis Pendens. 


POSSESSORY WARRANT. See Jmpressment, 10. 


PRACTICE IN SUPERIOR COURT. 


1. A party, plaintiff or defendant, may begin at either 
end of his testimony, upon the assurance of counsel, 
that he expects to supply, all the links in the testimo- 
ny necessary to make out his case. MeCurdy vs. Terry 

2. When a case is in the last resort, testimony taken by 
interrogatories and commissions, can only be objected 
to on the ground of irrelevancy. Ibid. 

3. The refusal of the Court to continue a case, to enable 
a party to obtain evidence to impeach a witness, by 
whose testimony he is surprised, is no sufficient ground 
for a new trial. bid. 

4, If counsel, from notes taken by him on a former trial, 
or from his recollection of the charge of the Court as 
then given, or from notes of the charge, taken by the 
presiding Judge himself, rehearse such charge to the 
jury, and assume that it embodies the law of the case, 
there is no good reason for arresting him, and prohi- 
biting that course, and a failure of the Court to arrest 
the counsel, is no sufficient ground for a new trial. 
Rianodll, 62’, 00. Tenn 0b Ohh oseccncncsssceseaguersesennse 

. Where there has been no verdict for damages against 
the claimant, he may withdraw his elaim, although 
the case be on the appeal. Reneker & Glover vs. Mc- 
NE ssc hativnite via nanenseleninsigpatiiiie ts excaticaees 

See Alien Enemies, 1; Continuance, 2, 7; Error, 2; Evi- 
dence, 5,16; Interest, 1; Interrogatories, 3; Jury, 1; 
Lis Pendens, 1; New Trial, 6, 7; Partition, 1, 2 


iu) | 


500 


49 


56 


94 














INDEX. 
PRACTICE IN SUPREME COURT. 


1. This Court will not review anything which trans- 
pires privately in the Court-room, between the Court 
and counsel. Stancell, ex’r, vs. Kenan et al. ..sccceeeee 


. The first section of the Act of 22d January, 1852, 
entitled “ An Act to regulate the practice of the Su- 
preme Court, and of the Superior Courts of this State, 
and for other purposes,” ete., pamphlet 214, is not 
repealed by the Act of 1856, entitled, “An Act to 
simplify the method of carrying cases to the Supreme 
Court, and for other purposes,” pamphlet 199. Con- 
struing the two together, a case will not be dis- 
missed on the ground that more than ten days elapsed 
between the filing of the bill of exceptions, in the 
oftice of the Clerk of the Superior Court, and the 
signing of the certificate by that officer, provided the 
bill of exceptions were tendered, served and filed, 
within the time prescribed by law. Alexander vs, 


Belin Bates & Coy acceccshacesccusddsc\dstotdiicadl aha 


3. When there is no evidence in the record that the 
errors complained of were committed by the Court 
below, than that they were stated in the rule nist 
which was refused by the presiding Judge, this Court 
cannot entertain jurisdiction of the case. Olive vs, 
FEO a sio sng nsccustansieqebetganquaa eet 

See Bail, 4; Bill of Evceptions, 1, 2; Charge of the 
Court, 3; Claim and Claim Laws, 2; Continuance, 
6; Discovery at Law, 1; Error, 1. 


PRESUMPTIONS. 


See Administrators and Executors, 2; Evidence, 8, 9; 
Lapse of Time, 1, 2; Statute of Limitations, 1. 


PRINCIPAL AND SURETY. 


1, Where there has been no levy made upon the pro- 
perty of a principal in judgment, and no notice given 
by the surety to proceed against the property of his 
principal, the rules of law regarding forbearance are 
the same after judgment as before. Crawford vs. 
Iie «nnsctin, n<owesneastosb-gasiedsace Sesieiabiiaiaallidia aes 


2. Mere forbearance towards the principal, in the ab- 
sence of notice from the surety to proceed against the 
former, does not discharge the latter. Ibid. 


3, A promise to forbear, for a definite time, will not 
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discharge the surety, unless it be a promise binding in 
law upon the creditor, “such as will tie his hands.” I}, | 

4, No such promise is binding unless supported by a 
consideration, and the payment of a part of the debt 
is not a good consideration. Ibid. 

5. To entitle a security or endorser to the benefit of the 
provisions of an Act for his relief, etc., of December 
26th, 1831, it is only necessary for him to notify the 
holder to sue the note. It is not necessary that he 
should, in addition, notify the holder that unless he 
did proceed to collect the note that he would claim 
the benefit of that Act. Denson vs. Miller..........00.. 275 


6. When the note became due on the first day of June, 
and the witness testified that the notice was given in 
the spring, it was not error in the Court to charge 
the jury that the witness might have been mistaken, 
but that it was for them to determine upon all the 
facts and testimony, whether the note was due at the 
time of the notice or not. Ibid. 


PROCESS. 


1. In computing the five days allowed sheriffs and their 
deputies for serving writs, etc., by the Act of 27th 
February, 1856 (pamphlet 136), the return day, or 
latest day fixed for filing petitions at law, or bills in 
equity must be excluded. Baaley vs. Bennett......... 146 

2. If the last of the five days thus computed be Sunday, 
it also must be excluded, and service on the Monday 
thereafter will be good. J bid. 


See Bail, 3. 
PROMISSORY NOTES. 


Plaintiff, as transferee, sued on a note papable to C., or 
bearer, for $1,000 00; defendant plead that the note 
is not the property of plaintiff, but of payee; also, 
that the consideration was illegal, and had failed, 
also, set-off against payee; defendant proved that 
plaintiff had given to C. a due bill, promising to 
pay C. $900 00, when the note of defendant to C. 
for $1,000 00 was collected: Held, that this proof 
was sufficient to let him into any defense that he 
might legally have made against the payee, and that 
any evidence admissible against the latter was admis- 
sible in this case. Bird vs. Harville, ex’1........00.00+ 459 


See Evidence, 18; Guardian and Ward, 1, 2. 
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PUBLIC EXCITEMENT. See Continuance, 3. 
RAILROADS. 


1, To charge a railroad with the damage resulting from 
the killing of stock on the track, by the running of 
the cars, it is incumbent on the owner to show, affir- 
matively, that such killing resulted from the gross 
neglect, mismanagement, or the carelessness of the 
road or its employees. Geo. R. R. & Banking Co. 
vs, Anderson...... dvesarens une gids scttbeptaitinds iacveiitd dei 


2. When, in an adjustment by the commissioners, of the 
275 damages to the land by the running of the Georgia 
Railroad over the same, the owner claims and re- 
ceives, by the award of such commissioners, addi- 
tional compensation for building and keeping up a 
fence on the line of such road, as it runs through his 
land, for the purpose of protecting stock, ete., and the 
stock of such owner subsequently escapes over such 
fence from his enclosures, on to the track, and is there 
killed by the running of the cars: Held, that the pro- 
ceedings and award giving such compensation, is ad- 
missible as evidence for the road in a suit brought by 
the owner to recover damages, etc. Jbid. 
3. The Act of the Legislature, assented to on the 4th 
December, 1861, amendatory of the charter of the Sa- 
6 vannah, Albany and Gulf Railroad Company, autho- 
rizing them “to extend their road from any point at 
or in the city of Savannah to the island of Tybee,” 
does not authorize them to extend their road into the 
city, in a direction differing from that to Tybee Island, 
and to lay their track through the entire length of 
one of the streets, with a grade requiring deep excav- 
ations and high embankments. S.A. &)G. R. RP. 
Co. vs. Shiels ......... da’ bebe Gann dfeblin debe elles bias wien ones O04 
4, The proper construction of that Act authorizes the 
Company to extend its road from some point on the 
road already built, “at or in the city of Savannah,” 
i with reasonable directness to the island of Tybee. 
Ibid. 
See Corporations, 1, 2. 


RATIFICATION. 


See Administrators and Executors, 2. 
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RECEIPTS. See Evidence, 1. 
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REGISTRATION. See Deeds, 1. 
RELEASE. 


1. An attorney-at-law, without special authority, is not 
competent to release a witness for his client. McCurdy 
Oi Fe enid it sey ipavcncdints sine conmnlenngeeexoninetencmen 49 


2. It is not error for the Court to refuse to suspend the 
trial, and continue a case, in order to enable an attor- 
ney to obtain from his absent client a release to a 
witness. This is especially so, where the client was 
apprised of the necessity of the release. Ibid. 


RES GEST. See Evidence, 19. 
SALE. See Administrators and Executors, 2, 3. 
SECRETARY OF WAR. 
See Military Service, 1, 2, 3, 4, 5. 
SEPARATE ESTATE. 
See Married Women; Specific Performance, 2, 3. 
SERVICE. 


In computing the time allowed sheriffs for serving writs, 
etc., return day must be excluded; and if the last of 
the five days allowed him be Sunday, it must also be 
excluded, and in such cases service on the Monday 


thereafter will be good. Baaley vs. Bennett.....0+.+++s 146 
SET-OFF. 
A separate debt cannot be set off to a joint demand. 
Dalton City Co. vs. Dalton Manufacturing Co. ......++ 243 


SHERIFFS. See Payment, 1. 
SLANDER. See Abatemeni, 1. 
SMALL POX. See Costs, 4, 5. 
SOLDIERS. See County Treasurer, 3. 
SPECIFIC PERFORMANCE. 


P., some time after the intermarriage of his daughter 
with K., placed some slaves in their possession, with 
the distinct agreement and understanding between 
the father and husband, that the possession of said 
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negroes shall not operate as a gift, or otherwise vest 
title in the husband, but was for the separate benefit 
of the wife and such children as she might thereafter 
have, and that the father would at a convenient time 
execute a deed in writing conveying said negroes: to 
the husband in trust for the purposes aforesaid. ‘I'he 
husband died before the instrument was executed, and 
his administrator proposed distributing this property 
as a part of his estate: Held, that upon a bill filed 
for that purpose, a Court of Equity would restrain 
the administrator from controlling this property, and 
decree a conveyance from the father to the daughter, 
pursuant to the original agreement and understanding 
of the parties, the father not objecting thereto. Per- 
bine & Keith 06, Betilic..:ivscecssisticdeventecsieusncetadens 525 


See Equity, 1. 
STATUTE OF LIMITATIONS. 


The presumption that the law raises in favor of a gift, 
when a parent allows a son-in-law to take home with 
him, after his marriage, and retain in his possession a 
negro girl, is completely overcome and destroyed in 
the absence of other proof, by the declarations of such 
son-in-law, that he held the negro as a loan, and not 
as a gift—that the title to the property was in his 
father-in-law; nor does the Statute of Limitations 
commence to run in such case against the title of the 
father-in-law until a claim of title adverse to such 
title is brought home to his knowledge. Rich vs. 
Mahi ésiise svuiavedesssisiininiiedasspeun volatlaabaad 85 


See Trusts and Trustees, 2. 


STATUTES. 


Where there are several Acts of the Legislature passed 
upon the same subject matter, in construing a parti- 
cular section of one of them, where the grammatical 
construction is doubtful, the general intent of the 
Legislature will control both the literal or strict 
meaning of words, so as to effectuate the objects of 

' the law. George vs. Board of Edtication.......6. ...00 343 


STIPULATED DAMAGES. 


1, When A draws on B an accommodation acceptor, 
promising to place means in his hands to meet the 
draft, payable at bank at its maturity, and stipula- 
ting, in case of failure, to pay him ten per cent. on 
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the principal and interest of thé draft, as stipulated 
damages: Held, that this is not a penalty, but that 
the agreement of the parties may be enforced. Har- 


dot’ Obs ha, Tomi bh Gbiisi. ns coc ceikiwevcvicsciceveseciin 533 


2. The intention of the parties is mainly to be consi- 
dered in determining whether an agreement is a pen- 
alty or liquidated damages, Sutton vs. Howard et al. 536 


3. Courts will not relieve against liquidated or ascer- 
tained damages, unless it would be unconscienable and 
oppressive to enforce them. bid. 


STOCK. See Railroads, 1, 2. 
STOCKHOLDERS. See Corporations, 1, 2. 


STREETS. 


See Municipal Corporations, 1, 2; Nuisances, 1; Rail- 
roads, 3. 


SUBSTITUTES. 
See Military Service, 1, 2, 3, 4, 5. 


SUNDAY. See Process, 1,2; Service, 1. 
TAXES AND TAXATION. 


1. The charter of an incorporated city, authorizing the 
Mayor and City Council thereof to levy and collect a 
tax upon all and every species of property within the 
limits of said city, gives no power to levy a tax upon 
notes and other evidences of debt, belonging to a 
person residing in the city, on and against persons 
residing without the limits of said city. Bridges vs. 


Cel Ce AE Ii sik tiesnitn chine cisarenscinnninatiaiip 113 


2. No judicial interference is allowed under the income 
tax imposed by the Act, approved April 18, 1863, for 
the support of indigent widows and orphans of soldiers 
who have died or been killed in the service of this 
State, or of the Confederate States, ete. Yancey vs. 
New Manchester Co.........+. prukeriemivapnnals” cenecncsiend 62: 


TENNESSEE. See Alien Enemies, 2. 
TESTAMENTARY CAPACITY. 


Testamentary capacity defined. Stancell, ex’r, etc., vs. 
Kenan et al.....c.scs0 bAbrkd Seeldd Glade ebtavescevecnstieaed 56 
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INDEX. 
TIME. See Process, 1, 2; Service, 1 
TITLE. 


1, A defendant in ejectment may defeat a recovery 
against him, by showing title in a third’ person. 
Brumbalo 06: Bae iii cvecbiksitedbel ae rsh ee 

9. A tenant cannot repudiate the title of his landlord, 
until he surrenders up to him the ap Newton 
ge, Mite ANAM AAAS gusta 

See Ejectment, 6, 7 ; Estoppel, 1; ‘Cutie and Ward, 1. 


TRUSTS AND TRUSTEES. 


1, Whether a bill in equity, by cestui que trust, feme 
covert, against trustee and a stranger, alleging that 
trustee has loaned trust funds to stranger, who has 
not paid, but alleging neither refusal of trustee to sue, 
nor stranger to pay; alleging, further, that trustee 
is insolvent, but not showing when insolvency com- 
menced, and alleging no waste or misconduct ; and 
praying for removal of trustee and appointment of 
another, and decree that stranger pay to new trustee, 
is demurrable for want of equity. Query. Jason 
© De 00. MAR ee nen ictinistcnaceiinpaeaions 


2, Where the trustee of a feme covert, thereto authorized, 
loans money to a stranger, (the latter knowing that it 
is a trust fund,) and takes a note payable to “himself 
as trustee, in the absence of all fraud and conspiracy, 
the Statute of Limitations is a good defense to the 
stranger, as well as in equity, against the cestui que 
trust, as at law against the trustee. bid. 


3. Testator by a codicil to a will, in which he had par- 
ticularly defined the duties of his executors therein 
appointed, cuts down the portions of his daughters to 
a life-estate with the remainder to their children— 
makes that life-estate a separate one, and directs his 
executor to receive the daughters’ portions in trust for 
them—the net increase only to be allowed by the ex- 
ecutors for the comfortable support and maintenance 
of his daughters, It was also provided that the exe- 
cutors may allow to the husbands of the daughters 
the net annual proceeds, if they thought it pr udent to 
do so. H., one of the daughters, married J. L. D., 
who was duly a appointed trustee for his wife and her 
share of her father’s estate. The executors turned 
over the same to him and took his receipt as trustee 
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therefor, and the husband managed the trust and ap- 
propriated the net income during his life. On a bill 
filed by the succeeding trustee against the representa- 
tive of the deceased husband for an account of the net 
income: Held, that the executors could not have taken 
the daughter’s share of the estate ‘as executors but as 
trustees ; that the power given them in codicil to allow 
the husband the net income was not a personal one, 
and that on the appointment of the husband as trus- 
tee, and the executors accounting with him in that 
character, his estate was not liable to an account for 
such of the net income of his wife’s estate as he had 
received. Mastin vs. Barnard.........000secseccseeee ves 


USURY. See Interest, 1. 
VENUE. 


Where the cause of action against two defendants is 


or 


essentially a tort, a wrong independent of a contract, 
it cannot be brought so as to bring one of the defend- 
ants from the county of his residence. Brigham, Kelly 
& Oo. 0b. Blappy. & Taher s0.iisdiisvicvesvecdsoes sréevdecs 


VERDICT. 


. A verdict in accordance with the evidence will be 


maintained. Matthis vs The State........ccccccccescceene 


. A verdict and judgment, in accordance with the law 


and facts of a case will not be disturbed. Harbin vs. 
I inc nvdracigaedice mau dubaiiin PERE on Core eae eenape aes 


. The verdict in this case being strongly and decidedly 


against the weight of the evidence, and therefore con- 
trary to law, must be set aside. Stancell, e2’r, vs. 
Tn AE Mis <tingae <0 npcsnnwenens hsndidaimavnddneslth 


. When the verdict is in accordance with, and sup- 


ported by, the evidence, it will be maintained. Davis 
i, Sica taites tenn ebed pepe EEL ny om 


. Where the verdict is right in itself, and should have 


been rendered, had the entire charge been given in 
accordance with positions rightly assumed by the 
plaintiff in error, it will not be disturbed because of 
erroneous instructions. Crawford vs. Gaulden......... 


. When there is a conflict of testimony, and the pre- 


ponderance rather with than against the finding of 
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the jury, the Court will not disturb the verdict. Cor- 
net 66, Pc ciccievdsentscielsonuwstncdébestal ocesehualal 


See New Trial, 9, 19. 


WAR. 


2 


The late war came on, pending an action in favor of 


citizens of the United States against citizens of Geor- 
gia, and the defendants filed a plea that the plaintiffs 
being alien enemies could not maintain the suit. The 
truth of the plea being admitted, the Court dismissed 
the action: Held, that the Court did right. Howes, 
Hyatt & Company vs. Chester & Co...s.scersessccnerenees 


WARRANTY. See Lviction, 1. 
WASTE. 


Injunction to stay waste allowed as a matter of course. 


yA 


2. 


Co 


ees OR, TOMEI G0 Gl, 5. cainceccnesesindennteradaninas 
WIDOW. See Election, 1, 2. 
WILLS. 


Testamentary capacity defined. Stancell, ea’r, vs. 
Ken 0 Bone sissies senion davendvvesiiine cebsesvetaadibliin 


When the testator signs his will in the presence of 
the subscribing witnesses, and retires to an adjoining 
room, and lies down, and the witnesses subsequently 
signed as subscribing witnesses, Held, that the pre- 
sumption is, that they did not subscribe in presence 
of the testator, and that this presumption must be 
rebutted by proof before the will can be set up. 
Lamb 12.. Gira, ..ccssse0 ccsesoasdvctdssivessctepenetnaces : 


. The recognition by the witnesses at a subsequent day, 


in the presence of the testator, that the signatures to 
the will were their own, is not a compliance with the 
law, and does no cure the original omission. Ibid. 


4, F, made the following will, to-wit: “That all my 


estate be kept together during the widowhood of my 
beloved wife, Martha, and minority of my children; 
in case the widow should marry, and the children as 
they become of age, or the day they are married, 
shall draw one-sixth of the estate as appraised, ex- 
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cept twenty-five per cent. of each share, which shall 
’ remain undistributed until the youngest child shall 
become of age, at which time an equal and entire 
division of the whole estate shall take place. It is 
also my will that the children shall be raised and 
well educated from the proceeds of my estate:” Held, 
that a bill filed by the administrators, asking leave 
to sell the land, and re-invest the proceeds in other 
Jands or negro property, or some other safe invest- 
ment, should be entertained: Provided, the necessities 
of the estate require such change, and that it is nei- 
ther in violation of the terms.of ‘the will nor the 
intention of the testator to. do so. Bullard vs. Farrar 
SRE iadacices cidarcab iedésiuasercuseribeakebaceccunie 620 


See Trusts and Trustees, 3. . 
WITNESS. 


1. A witness cannot be impeached by proof that he has 
made statements out of Court at variance with his 
testimony on the trial, unless a propery foundation be 
first laid for such impeachment, by asking the witness 
himself, as to the time, place and person involved in 
the proposed contradiction. Matthis vs. The State.... 24 


2. One who holds notes sued on, as collateral wei 
for the payment of a debt due to him from the plain- 
tiff in the action, is an incompetent witness for the 
plaintiff in such action. Harbin vs. Roberts, ex’r, ete. 45 


3. A witness who is interested in the event of the suit, 
is incompetent to testify in behalf of the party with 
whom his interest lies. McCurdy vs. Terry........+0+ 49 


4, A witness is not incompetent on the score of interest, 
unless it appears that he has some interest, either di- 
rectly or indirectly, in the event of the suit. Foun- 
Riles Mb. BAIN 0.02 aces css scccecenes (eenbhoneneneeie einen 372 


See Continuance, 1; Evidence, 4; Practice in Superior 
Court, 3; Release, 1, 2. 

















